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prepared a background report in 1995, which can be found on that bureau’s site on the
Internet,

14. State of Nevada vs. U. 8. 512 F Supp 166, The decision was written in 1981 by Edward
Reed, a Nevada native, as judge for the U. 8. District Court in Nevada.

15. The idea is developed as a central theme in It’s Your Misfortune and None of My Ouwn,
A New History of the American West, by Dr. Richard White, 1990.

PAarRT IV

PoLicy Focus: WATER




12

A SHorT HisTory oF NEVADA
WATER Law

. Holmes Armstead
Karlen |. Reed

Introduction

Nevad& water law has an interesting and varied history, As a dry, frontier state,
the early legal principles developed in the 19th century fostered both the
development of local economic interests and the concomitant population growth.
Since cattle ranching and mining were the predominant industries, legal develop-
ments, including statutory pronouncements and case law, attempted at various
times to balance these often competing industries, {avoring one or the other as
political and economic trends affected the state. Competition for water in arid
regions is presumptively fierce; this has been true of Nevada as elsewhere and
sometimes violence has erupted before disputes were settled and relevant issues
addressed. Traditional common law notions of riparian water rights were developed
in Medieval England where rain was plentiful and agricultural lands were well
drained; two characteristics not typical for most of Nevada, particularly in the latter
half of the century, water as an already scarce resource, took on an even more
tmportant role and became a political issue often beyond its economic value
originally placed upon it as a most vaiuable commodity in a desert environment,
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concluded over the years that Nevada water law h.as esser‘mally
devgl;;le{i };zfn adjunct to Nevada mining law. While .that position is not Wlthm'lt
some merit, the following discussion will attempt to illustrate thgt water law .II;
Nevada was developed with purpose and design to sgppc:rt growing cca!:n,r’nercc:ila
enterprises in the states while protecting and promoting “reasonable use” un elt:
such circumstances as would not allow unfettered water usage by any quarter o
water users. While it is not the intent of the authors t_o be exhausplve or compre-
hensive herein, the objective of this chapter is to provide an overview of the legal
environment affecting water usage in Nevada and deseribe how our history has

to this point.

brm\lgt}:tsl?iuld begirr)l the discussion of Nevada water law b}j reviewing (i'evelopment
in several recent state and federal court rulings, and deﬁnmg' some hasic wa’ter law
terms and concepts for the lay reader. Much of the discussion of Nevada’s early
water laws is summarized from a recent water treatise by Hugh Shamberger., former
State Engineer and Director of the Nevada Departmenjs of Conservation and
Natural Resources.! Later in this chapter we will also examine the deveiepments of
Nevada water practice vis-a-vis tribal water rights as they are affected in several
recent federal and state water law cases.

Surface Water and Groundwater

To begin, water flows in two forms, surface water and groundwater. Surface wz_iters,
the streams, lakes and rivers with which we are all familiar, are much easier to
locate, describe, quantify, and trace than groundwater, which percol‘ates at some-
times nearly imperceptible rates at unknown levels through the various strata of
earth, Barly water law focused almost exclusively on surface waters for these
reasons.? Logically, if we could see it, use it or sell it, lawyers could soon E?mé & way
to regulate it and a large body of jurisprudence grew up around riparian usage
within real property law.

The Riparian, California and Appropriation Doctrines

Water rights, the rights to divert and use a given quantity of wa'ter from a @regm
or lake, generally are applied according to one of three doctrines: the riparian
doctrine, the “California’ doctrine, or the appropriation doctrine. Most states east
of the Mississippi River follow the riparian doctrine. Nine states follow some form
of the “California” doctrine® and eight states, including Nevada, follow the appro-
priation doctrine 4
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The riparian doctrine of water law was originally part of English common law.
Under this doctrine, owners of land adjacent to natural streams retained the right
to have the stream continue to flow in its natural condition, undiminished. Owners
of riparian lands had equal rights to the water, regardless of whether they ever
actually used the water. They could make reasonable uge of the water, and “reason-
able” depended on the circumstances of the time and place. Their right to the water
depended on their ownership of the land abutting the water. Riparian water rights
could not be sold separately from the land, these rights were part-and-parcel of
property ownership and hence could make an otherwise inexpensive holding quite
dear.

The reader should note that the word “riparian” is often used to describe hoth
a system of water law and land that abuts a stream or lake, regardless of whether
the drainage is subject to the riparian doctrine or appropriation doctrine of water
rights. The riparian doctrine of water law applied primarily in the states east of the
Mississippi River developed as a means to control flow in states with abundant water
supplies.

As settlement moved into the arid regions of the West, newcomers quickly
realized the importance of water rights. Under the Homestead Act of 1862, an
individual could acquire title to 160 acres of the public domain by residing upon and
improving the property. Subsequently, the Desert Land Act of 1877 was passed to
aid reclamation. Under this law, an individual could acquire title to 640 acres, later
reduced to 320 acres, if he irrigated and reclaimed 20 percent of the land. The public
poliey of the day was to stimulate settlement of the country. In the far west, where
the great majority of unsettled territory was quite arid, this additional stimulus was
needed so that these relatively unproductive lands would become more attractive
for potential settlement and capable of sustaining a reasonable economic return for
the efforts and expenditures needed to bring them into produetion.

The Reclamation Act of 1902 authorized federally subsidized water projects for
irrigation and created the precursor of the U.S. Bureau of Reclamation. The old
riparian doctrine laws would not work in the West because riparian lands and water
were scarce. Miners and mining companies were especially sensitive to protecting
their water sources because, unlike settlers, they did not have a means of registering
their water claims. Hence, they needed to own large tracts of riparian lands or secure
usage from those who did.

The “California” doctrine of water law, first recognized by California in 18665,
developed in the mining camps of California as a means of protecting access to water
used to work the sluices and placer mines. The “California” doctrine involved a dual
system that recognized both riparian rights along a stream and appropriation rights
on waters diverted from public lands. Variations of this doctrine were adopted in
the states along the 100th meridian from North Daketa to Texas and the Pacific

Coast States.® Each state following the “California” doctrine has substantially
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imi ication of the riparian doctrine to its waters.? Since great expanses of
i:rrfral;::gnagﬁéiaf:;re held in I:)ublic trust, throughogt the west this doctrlpe \;rould
receive wide application in mineral rich water deprived areas. .Of coursel, if 511 er;se
population developed, having one local user garner thfa major'lty of the oce;{ ':\_ra mi
resources, this doctrine eould prove prohlematie. So, this doct.rme needed addi 1{;212
water supplies on an intermittent basi.s, e.g., dry valleys which could be supporte

i - m nearby mountain ranges.

b S’%‘E{? %é:l?fgg;:”’ doctrine‘Y did not work well in a desert territory Iﬂl:e N.eva?.dfi,
which developed a boom population. Discovery of the Coz}}stock Lode in erglipm
City in 1859, together with the need for another “free state” to pass Reconstructmg
policy and the 13th and 14th Amendments to the U.8. Constitution, promptet
Congress to admit Nevada as a state in 1864.8 Two years lat:(n‘:r3 US Senapqr Stewar
of Nevada sponsored the Lode Mining Act of 1866, which 1.eg1't;mazed mining water
law customs. This custom of “first in time, fret in right” limited .water right to the
amount the individual originally used to operate his mir_le. fI‘hls system hecame
known as the appropriation doctrine and marked th beginning of western water
law.® The appropriation doctrine invelves three principles:

1. priority is determined by the date on which the water is appropriated;

2. appropriation requires a diversion of the water from the watercourse; and

3. perfection of the water right requires that the water be applied to a
beneficial use.

Congress passed other laws in its effort to aid the development of Nlevada. The
Desert Land Act of 1877, for example, recognized the practice of reserving unusgd
water for future appropriations,10 while the Carey Act of 1894 was c.macted to aid
public land reclamation in the desert. Unfortunately, only one project was com-
pleted in Nevada under this Act. 11

Nevada Water Law

Nevada's Irrigation Law of 1903 created the State Engineer’s Ofﬁce, whose duty it
was to record water rights and settle water rights disputes. This l.aw was enacted
to cooperate with the Secretary of Interior in reclamation projects like the Truclsee-
Carson Irrigation Project, later called the Newlands Project. The Ne?wiands Project
was one of the first reclamation projects begun under the Reclamation Aclt of 190?2.
Derby Dam, the first dam constructed under the 1902 Act, was completed in 1905. \
The Nevada legisiature tock other steps to assure development o'f th{e state’s
water rights. Nevada's Stock Watering Act of 1926 declared that waterm-g hvestoef;
was a beneficial use, a move designed to protect Nevada’s growing cattie industry,
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The Colorado River Commission was created in 1921 to represent Nevada’s inter-
ests in the Colorado River Compact, an agreement of seven states on the uge of the
Colorado River water, but was never approved by Congress.1t The Owyhee River
Commission was also created in 1921, Its purpose was to investigate and develop
storage capacity of the South Fork of the Owyhee River in Elko County for the
transfer to the Little Humboldt River. This project likewise was never completed, i

In Nevada, the first major groundwater statute was the 1913 Genera! Water
Law, enacted Mareh 22, 1913. For the first time, groundwater was treated like
surface water, subject to the same appropriation rules. Later, the Nevada Legisla-
ture passed the 1939 Underground Water Act, destined to become one of the most
comprehensive groundwater laws in the western states 16

Nevada has twe classifications of water rights, vested (created before March 1,
1905) and permitted (created after March 1, 1905).17 Nevada water can not only be
acquired according to provisions of statute.’® The appropriation of water requires
diverting water from the mainstream and applying the water to a heneficial use.19
Physical diversion and the beneficial use are essential elements of a valid appro-
priation in Nevada.? The amount of water acquired by appropriation is determined
by the original use of the water when first diverted.2! N owadays, little coneern is
shown over whether the water has been diverted; most litigation involves proper
registration of water rights and whether the water has been put to beneficial use 22
This situation can make for extremely litigious circumstances surrounding the
ownership of desert land parcels and can easily hamper the development of com-
mercially viable holdings,

Nevada, as do most western states, requires that water rights be registered with
the State Engineer, who then issues a certificate of ownership, which vests, or
grants, the water right to the individual if un-appropriated waters are found.23 The
State Engineer is, by statute, given the responsibilities of processing water rights
applications, adjudieating vested water rights, distributing water on the adjudicated
streams and participating in various water programs such as the snow survey, 2

Water rights that were vested after March 22, 1913, can be lost by forfeiture if
the water is not used during a consecutive five-year period.?” This rule applies only
to the water rights perfected after this date, the effective date of the forfeiture
provision (NRS sec. 533.060). Water rights that vested before that date can be lost
only by abandenment. To show abandonment, one must show that the owner
intended to abandon the water right.26 This intent is not needed to prove forfei-
ture 2" Water rights can be transferred away from the land to which they are
attached, by its very nature. Nevada law regulates water transfers.28

Some Nevada water sources have been adjudicated; that is, a Water master (an
administrative law judge) has determined and decreed the right and extent of each
individual’s water rights in a particular drainage basin. The waters of the Truckes
River were decreed in 1944 in what is known as the “Ozr Decree.”29 Carsnm Rivar
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water rights were determined in the 1980 “Alpine Decree:. 30 Thlst('lecreﬁos‘zzieergl
may illustrate the most regulated water usage pattt_am in the na 1011. ; decidé
without using the decrees the amount of litigation in the local courts to decice
water resource disputes would effectively.mean every real estate saleina gur avea
would require a court decree to determine who owned what water and

amount.

Tribal Water Rights

Nevada’s rivers and lakes subject to iribal water rights include the TruckeetRlver,
Carson River, and Pyramid Lake. These water sources abutted .lancis thaf {;ver?
historically used and oceupied by various Paiute and Sheshf)ne tribes. The be erzf
government is responsible for managing tribal water rights in trust for members
the %‘;?;?ramid Lake Paiute Indian tribe historic‘aily used Pyramid Lakg an% the
Truckee River for fishing and agriculture. This Tribe ha-ls water rights dating rf}in
1859, when the reservation was established.? Two primary food sgurces ford te
Paiutes, the Cui-ui (a sucker) and the Lahontan cufthreat trouf, spawne tm
Pyramid Lake, 32 This Tribe has been involved in nUmerous ceu‘rt ba&tlegaover water
rights for these fish and the related fishing industry in Pyralmd‘ Lake. N
In a number of these tribal claims where nearby t;owns'are involved there acsi
been a growing trend to seek negotiated settlements and.avmd costly 'an.d pro}tretlctgn
litigation. Each of the parties involved agrees to enter 1.nt0 a negotiation t E wi
attempt to determine a “fair” allocation of the a.w'nlable water, .The obvious
advantages to this procedure are that changing co'nditlor}s of pupuiatxon‘, commer(i
cial use, climate, etc, can be taken into account in seekmg a compromise shalre
usage scheme rather than relying on a rule based schematic that will not mter,]e_rct
enough flexibility to compensate for real-time circumsta'nces that should otherwise
alter the resuit. The Walker River is subject to a negotiated .setﬂ?men.t and the}t;e
is continuous pressure to “modify"” the terms. It is a developing mt:u_atmn,‘:but t e
process seems to offer the best opportunity for divergent communities to “share
a resource vital to both. This process does net completely remove the cogrt from
the decision but does tend to make deliberations take place among the involved
parties.
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Recent Federal and State Water Law Cases

The scope and extent of water rights has been the souree of several significant cases
in the state and federal courts. In United Siates v. Alpine land & Reservoir (o3¢
(1992) (“Alpine III"), the Ninth Circuit Court of Appeals again reversed a Nevads
federal District Court’s decision regarding Carson River water transfer requests,
Earlier, in United States v. Alpine®s (1989) (“Alpine I1”), the Pyramid Lake Paiute
Indian Tribe protested certain water rights transfers in the Carson River on the
grounds that the water rights had never been perfected and that, if the transfers
were not approved, more water would flow to Pyramid Lake according to the Tribe's
water rights under “Alpine 1.”

The Ninth Circuit in Alpine II ruled that the State Engineer must first deter-
mine whether the rights sought to be transferred had been perfected, according to
state law, before he approved the transfers. The case was sent back to federal
Distriet Court with instruetions for reevaluation on the perfection issue by the State
Engineer. On reconsideration, the State Engineer again approved the transfers and
District Court again upheld the State Engineer’s decision. The Tribe again protested
the transfers, claiming that some of the wator rights has not been perfected
according to state law or that they had been abandoned or forfeited,

In Alpine III, the Ninth Circuit ruled that the State Engineer and the District
Court must firet examine the issues of perfection, abandonment and forfeiture
helore approving or denying the water transfers. The appellate court also held that
Newlands Project farmers’ water rights do not automatically date from 1902, the
priority date awarded to the Newlands Project under the Orr Ditch Decree 36
Rather, their individual priorities dated from when the farmers actually obtained
their rights to irrigate their lands. The Ninth Circuit Court also ruled that the time
when the water right vested must be determined first before whether the water
rights have been forfeited is determined. If the right vested after March 22, 1913
and had not been used for the statutory five-year period, the appellate court said

“the rights would be subject to forfeiture under the NRS sec, 533.060.

Heferencing Wyoming law, the Ninth Cirenit said that in Nevada, water rights
that have never been put to a beneficial use cannot be transferred 3! However, the
Nevada State Supreme Court recently decided a case involving the question of
nonuse and abandonment. In Town of Eureha v, Office of State Engineer of Nevada
(decided February 20, 1992), the town of Eureka applied to the State Engineer for
transfer of groundwater for municipal purposes, which has been denied as a
beneficial use under Nevada law.?® The Nevada State Supreme Court ruled that,
under Nevada law, transferred water rights subject to the five-year forfeiture
statufe could beeome active if beneficially applied to the transferee {Town) before
anyone had filed a forfeiture claim. The Court stated that such a procedure would
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prevent wasting water solely to protect water rights. The Court also gtrongly urged
the state legislature to pass appropriate legislation that would formalize a procedure
for filing on unused water rights,

This case is significant in that this was the first time the NeYad'a Cour‘t had
considered this question of reviving inactive water rights. Equally significant in 1_:119
context of the Alpine IIT decision is that the Ninth Cireuit did not refereqce, meptxop
or discuss the earlier Eureka decision. One wonders whether the Ninth Circuit
considered Fureka’s ramifications and whether the Court’s statement that “Unfier
Nevada law, the appropriation of water requires, at 8 minimum the actual applica-
tion of the water on the transferor property to beneficial use™? is an accurate
interpretation of Nevada law. Reviving extinct claims could so complicate the water
use patterns that an entirely new system might have to he developed to determlnff
not only what use is beneficial but if “some uses are more heneficial than others.
No douht a difficult task for even one as wise as a federal appellate judge.

Epilogue

Environmental concerns now predominate the discussion of water rights in the
intermountain West. Scarcily remains the primary concern as more Nevadans
become urban dwellers. The pressure that a growing population places on water
resources is unparalleled in Nevada history, since we know {rom the 1980 U.S.
census that Nevada is the most urbanized state in the Union and Clark County the
fastest growing county in the United States. The public policy debate now revelves
around growth controls as the preferred means of limiting the use of scarce water
resources. However, halancing population growth with the economic heaith is areal
concern for government policy makers at local, state, and federal levels, Future
legislation affecting Nevada water rights must address these competing interests
and be sensitive to the complex environmental issues that confront the state.
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WATER AND PusBLIC PERCEPTIONS IN
SouTtHerRN NEvabpa

frederic Cady and Dennis L. Soden

introduction

Vewed from some perspectives, water policy and the politics that water issnes

generate may not appear to be the most critical issues we face. On the interna-
tional stage, water disputes may seem minor in comparison to stability in Russia or
peace in the Middle East. Nationally, the future of Social Security usually draws
more attention than the future of the nation’s water supply. Even on the state and
local level, other policy areas surpass water in the concern expressed by politicians,
the media, and the public at large. As long as water is running out of the faucet,
municipal matters such as whether one is required to place his/her garbage on the
curb for pickup is often given more consideration by policymakers than those issues
associated with water.

Those familiar with the history and polities of the desert Southwest, however,
seldom downplay the importance of water. In the desert Southwest, water may
possibly be the most important long-term policy issue, an issue that will not lose
importance as the 21st Century begins. Beginning in the late 19th Century, and
continuing throughout the 20th Century, water-related conflicts have been among
the most volatile that have occurred, leading ene to coin the old western adage of
“whiskey is for drinking and water is for fighting.” Low levels of rainfall in the



